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No cases other than those mentioned, bring up the point of the 
refusal to perform being prima facie evidence ; and only a few have 
presented the main question. Of these, the trend seems to be that 
such an act is constitutional. 7 In spite of the opinion in Bailey v. 
Alabama, we are much impressed with the dissent in that case, of 
Mr. Justice Holmes. He points out that making a breach of contract 
a crime is merely a question of the quantum of compulsion. Any 
legal liability has this effect, and the addition of criminal liability 
to a fine or damages, simply intensifies the legal motive for doing 
right; it does not create it. To hold otherwise, is saying that the 
Thirteenth Amendment outlaws contracts for labor. Compulsory 
work for no private master in a jail is not peonage. If work in a 
jail is not condemned in itself, without regard to what conduct it 
punishes, it may be made a consequence of any conduct that the 
state has power to punish. Moreover no person is required to 
enter into such a contract unless he chooses to do so; and if he does 
so, he must take the consequences applied by the law to the violation 
of a contract into which he has voluntarily entered, just as he sub- 
jects himself to any other penalties of the law." There seems no 
reason why making the actual breach prima facie evidence should 
alter these considerations. The fact is to be merely prima facie 
evidence: it is not conclusive. Standing alone, it does not neces- 
sarily determine the guilt of the accused. In most cases of this 
sort, if the party breaking the contract has good reason for so doing 
and does not intend to defraud, he is able to prove it, whereas it is 
usually impossible for the other party to prove fraudulent motive 
in leaving his employment. A statute providing that one fact shall 
be prima facie evidence of the main fact in issue is not unconstitu- 
tional if there is a rational connection between the fact and the ulti- 
mate fact presumed. 10 In view of these considerations and the 
state of the law on the subject it is unfortunate that the Supreme 
Court of Georgia in Latson v. Wells felt compelled to reconcile their 
decision with Bailey v. Alabama, instead of openly expressing what 
their opinion certainly intimates — that these statutes considered 
separately or together are constitutional. 

C. H. S. Jr. 



Partnership — Dissolution — Powers of a Partner. — On 
December 15th, one of two partners retired from the firm and noti- 
fied the plaintiff bank of this fact, having previously instructed it 

'Ex Parte Riley, 94 Ala. 82 (1891) ; State v. Williams, 32 S. C. 123 
(1889), but cf. Slaughter-house Cases, 16 Wall. 36 (1872), presenting a 
decision contra, on an analogous statute. 

'State v. Williams, supra, cf. statement in Op. A. G., Vol. 25, 477 (1905). 

'Bailey v. State, 161 Ala. 78 (1909). 

"M. J. & K. R. R. v. Turnipseed, 219 TJ. S. 35 (1910). 
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not to loan any more money to the partnership. According to the 
regular method of the partners in conducting their business, Decem- 
ber 15th was the day on which they were accustomed to discharge 
the indebtednesses incurred between November 15th and December 
1 st. Between December 1st and 15th, the remaining partner had 
issued a number of firm checks in discharge of firm obligations 
which would have overdrawn the account had he not gone to the 
plaintiff bank and made a note for $400 in the firm name. It was 
held in First National Bank of Antigo, v. Larsen 1 that the retiring 
partner was liable on this note, there being some evidence of his 
acquiescence in the liquidation by his co-partner. 

The position which the court takes is that the partners were 
liable on the checks drawn before December 15th, and were liable 
also on the original indebtedness to the various persons to whom 
the checks were issued ; that the recovery, therefore, was substantially 
based on the original indebtedness, and the mere fact that it was 
nominally on the notes should not preclude recovery. 

It is well settled by the great weight of authority that after 
the dissolution of a partnership, one partner cannot bind the other 
by any new engagements that he may enter into in the firm name, 2 
even though he be entrusted with the liquidation of the affairs of the 
partnership, and although the obligation entered into be for the 
purpose of discharging an antecedent indebtedness to the firm. 8 This 
is predicated on the theory that the mutual agency is revoked ipso 
facto by the dissolution, and all obligations subsequently entered into 
are purely personal. Pennsylvania is the only jurisdiction which sub- 
stantiates the position taken by the Wisconsin court.* 

If the bill or note be drawn before the dissolution of the partner- 
ship, but is not issued until afterward, liability attaches to the retired 
partner. 8 But if, on the other hand, a piece of negotiable paper is 
issued in the firm name before dissolution and, upon falling due 
after dissolution, is renewed by the liquidating partner in the firm 

"132 N. W. Rep. 610 (Wis. 1911). 

'Abel v. Sutton, 3 Espinasse, 108 (1802) ; Dolman v. Orchard, 2 C. & P. 
104 (1825) ; Heath v. Sansom, 4 B. & Ad. 172 (1832) ; In re Fraser, 2 Q. B. 
633 (1802) ; Fontaine v. Lee's, Admrs., 6 Ala. 889 (1845) ; Curry v. White, 
51 Cal. 530 (1876) ; Tombeckbee Bank v. Dumell, 5 Mason, 56 (1828) ; Bates 
on Partnership, 694; Burdick on Partnership, 225; Lindley on Partnership, 
245; Pollock on Partnership, Part I, Sec. 38; Shumaker on Partnership, 430; 
Story on Partnership, 322. 

3 Kilgour v. Finlyson, 1 H. Black, 156 (1789) ; Burr v. Williams, 20 Ark. 
171 (1859) ; Bower v. Douglass, 25 Ga. 714 (1858) ; Hayden v. Cretcher, 75 
Ind. 108 (1881); Bank of Montreal v. Page, 98 111. 109 (1881); Montague 
v. Reakert, 6 Bush. 393 Ky. (1869) ; Perrin v. Keene, 19 Me. 355 (1855) ; 
Hurst v. Berry, 8 Md. 399 (1855) ; Haddock v. Crocheron, 32 Tex. 276 
(1869) ; Lockwood v. Comstock, 4 McLean, 383 (1848) ; 3 Kent's Comm. 63, 
14th Ed.; 32 Lrans. 255. 

4 Robinson v. Taylor, 4 Pa. 242 (1846); McCowin v. Cubbison, 72 Pa. 
358 (1872) ; Lloyd v. Thomas, 79 Pa. 68 (1875). 

'Lewis v. Reilly, 1 Q. B. 348 (1841). 
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name, no liability attaches. 6 It has been said by way of dictum 
that while firm paper issued after dissolution in payment of pre- 
existing obligations is not binding on the retired partner, a simple 
acknowledgement of indebtedness given by the liquidating partner 
would be binding on the retired partner. 7 The rule that an express 
authority to use the firm name after dissolution is necessary in 
order to fasten the liability seems to be favored. 8 

The decision of the Wisconsin court is to be criticised not so 
much for the adoption of a view which is decidedly in the minority 
as for the reasoning by which the conclusion is reached. Perhaps 
the administration of justice requires a slight relaxation of the old 
pleading rules but it is submitted that the court's action is in effect 
a disregard of all substantive rights. 

C. A. S. 



Pledge — Right of the Pledgee to Become a Purchaser. — 
The pledgee of securities given as collateral for certain notes 
upon which the pledgor was bound, bought in, at his own sale, cer- 
tain stock not covered by the authority given to sell at public or 
private sale, and to become the purchaser at such sale. Upon suit 
brought against the pledgor for the balance due on the notes, he 
filed a cross-bill, alleging that the pledgee bank had no authority to 
sell and buy in the stock, and charged the bank with being guilty 
of a conversion. It was held that the bank was not guilty of a 
conversion as the stock was still in its possession. The Chancellor 
directed that the stock be sold, that the proceeds of the sale be 
credited upon the note, and that after such credit, a decree be given 
against the defendant for the remainder due upon the notes. 1 

The first definition of a pledge was given by Lord Holt, in the 
case of Coggs v. Bernard : 2 "when goods or chattels are delivered 
to another as a pawn, to be security to him for money borrowed 
of him by the bailor." A pledge differs from a lien, which is the 
mere right to retain possession and which is lost when the possession 
is surrendered. By the contract of pledge, the pledgor invests the 
pledgee, not only with the mere right of possession, but with the right 
to deal with the thing pledged as his own, if the debt is not paid 
and the thing redeemed at the appointed time. The contract con- 
tinues in force until the pledge is redeemed or sold. 3 

6 Van Valkenburg v. Bradley, 14 la. 108 ( 1862) ; Palmer v. Dodge, 4 Ohio 
St. 21 (1854) ; Parker v. Cousins, 2 Grat. 372 Va. (1845). But see contra, 
Megram v. Abel, 189 Pa. 215 (1899). 

'Smith v. Shelden, 35 Mich. 42 (1876). 

8 Potter y. Tolbert, 1 13 Mich. 486 (1897); 32 L. R. A. N. S. 258, and 
cases there cited. 

"Holston Nat. Bank v. Wood, 140 S. W. Rep. 31 (1911). 

*2 Ld. Raymond, 909, 913 (1702). 

'Donald v. Suckling, L. R. 1 Q. B. 585 (1866). 



